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§42.22

changes in age or marital status) if the
child files a petition for such status
within two years of the citizen’s death
pursuant to section 423(a)(2) of Public
Law 107-56, and the consular officer has
received an approved petition accord-
ing such status or official notification
of such approval.

[56 FR 49676, Oct. 1, 1991, as amended at 64 FR
55419, Oct. 13, 1999; 67 FR 1415, Jan. 11, 2002]

§42.22 Returning resident aliens.

(a) Requirements for returning resident
status. An alien shall be classifiable as
a special immigrant under INA
101(a)(27)(A) if the consular officer is
satisfied from the evidence presented
that:

(1) The alien had the status of an
alien lawfully admitted for permanent
residence at the time of departure from
the United States;

(2) The alien departed from the
United States with the intention of re-
turning and has not abandoned this in-
tention; and

(3) The alien is returning to the
United States from a temporary visit
abroad and, if the stay abroad was pro-
tracted, this was caused by reasons be-
yond the alien’s control and for which
the alien was not responsible.

(b) Documentation needed. Unless the
consular officer has reason to question
the legality of the alien’s previous ad-
mission for permanent residence or the
alien’s eligibility to receive an immi-
grant visa, only those records and doc-
uments required under INA 222(b)
which relate to the period of residence
in the United States and the period of
the temporary visit abroad shall be re-
quired. If any required record or docu-
ment is unobtainable, the provisions of
§42.65(d) shall apply.

(c) Returning resident alien originally
admitted under the Act of December 28,
1945. An alien admitted into the United
States under Section 1 of the Act of
December 28, 1945 (‘“‘GI Brides Act”)
shall not be refused an immigrant visa
after a temporary absence abroad sole-
ly because of a mental or physical de-
fect or defects that existed at the time
of the original admission.

[56 FR 49676, Oct. 1, 1991, as amended at 63 FR
48578, Sept. 11, 1998]
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§42.23 Certain former U.S. citizens.

(a) Women expatriates. An alien
woman, regardless of marital status,
shall be classifiable as a special immi-
grant under INA 101(a)(27)(B) if the
consular officer is satisfied by appro-
priate evidence that she was formerly a
U.S. citizen and that she meets the re-
quirements of INA 324(a).

(b) Military expatriates. An alien shall
be classifiable as a special immigrant
under INA 101(a)(27)(B) if the consular
officer is satisfied by appropriate evi-
dence that the alien was formerly a
U.S. citizen and that the alien lost citi-
zenship under the circumstances set
forth in INA 327.

§42.24 Adoption under the Hague Con-
vention on Protection of Children
and Co-operation in Respect of
Intercountry Adoption and the
Intercountry Adoption Act of 2000.

(a) For purposes of this section, the
definitions in 22 CFR 96.2 apply.

(b) On or after the Convention effec-
tive date, as defined in 22 CFR 96.17, a
child habitually resident in a Conven-
tion country who is adopted by a
United States citizen deemed to be ha-
bitually resident in the United States
in accordance with applicable DHS reg-
ulations must qualify for visa status
under the provisions of INA section
101(b)(1)(G) as provided in this section.
Such a child shall not be accorded sta-
tus under INA section 101(b)(1)(F), pro-
vided that a child may be accorded sta-
tus under INA section 101(b)(1)(F) if
Form I-600A or I-600 was filed before
the Convention effective date. Al-
though this part 42 generally applies to
the issuance of immigrant visas, this
section 42.24 may also provide the basis
for issuance of a nonimmigrant visa to
permit a Convention adoptee to travel
to the United States for purposes of
naturalization under INA section 322.

(c) The provisions of this section gov-
ern the operations of consular officers
in processing cases involving children
for whom classification is sought under
INA section 101(b)(1)(G), unless the Sec-
retary of State has personally waived
any requirement of the IAA or these
regulations in a particular case in the
interests of justice or to prevent grave
physical harm to the child, to the ex-
tent consistent with the Convention.
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